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Supbart 808.4—Ordering From Federal
Supply Schedules

808.401 General.

AUTHORITY: 38 U.S.C. 501 and 40 U.S.C.
486(c).

SOURCE: 49 FR 12593, Mar. 29, 1984, unless
otherwise noted.

808.001 Priorities for use of Govern-
ment supply sources.

(a) Procurement will be effected from
the following sources in the descending
order of priority as indicated herein:

(1) VA excess.
(2) Other government agencies ex-

cess.
(3) Federal Prison Industries.
(4) Procurement list of products

available from the Committee for Pur-
chase From People Who Are Blind or
Severely Disabled.

(5) GSA stock and other Government
agency inventory.

(6) VA decentralized contracts.
(7) Mandatory Federal Supply Sched-

ule contracts.
(8) Optional use Federal Supply

Schedule contracts.
(9) Commercial concerns, edu-

cational, or nonprofit institutions, as
applicable.

(b) Public exigency. A source lower in
priority may be utilized in a public exi-
gency as defined in FAR 6.302–2 and in
Federal Property Management Regula-
tion 41 CFR 101–25.101–5. Justification
for each deviation must be included in
the procurement file.

(c) Eligible Beneficiaries. When it is de-
termined that a therapeutic benefit to
eligible beneficiaries will result from
personal selection of shoes, clothing
and incidentals, acquisition from the
Veterans Canteen Service or commer-
cial sources is authorized. When dress
shoes similar to Federal Prison Indus-
tries, Inc., Style No. 86–A are pur-
chased from commercial sources, FPI
clearance No. 1206 will be cited on the
purchase document.

[49 FR 12593, Mar. 29, 1984, as amended at 51
FR 23068, June 25, 1986; 52 FR 28559, July 31,
1987; 54 FR 40063, Sept. 29, 1989; 61 FR 20492,
May 7, 1996; 63 FR 69219, Dec. 16, 1998]

Subpart 808.4—Ordering From
Federal Supply Schedules

808.401 General.
The Executive Director and Chief Op-

erating Officer, VA National Acquisi-
tion Center, advertises, negotiates,
awards the contracts, and is respon-
sible for contract administration for
FSS (Federal Supply Schedule) Groups
65 and 89. The Executive Director and
Chief Operating Officer issues the Fed-
eral Supply Schedules containing the
necessary information for placing de-
livery orders with the contractors for
the above FSS Groups.

[49 FR 12593, Mar. 29, 1984, as amended at 63
FR 69219, Dec. 16, 1998
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AUTHORITY: 38 U.S.C. 210, 40 U.S.C. 486(c)
and 42 U.S.C. 2453(c).

SOURCE: 49 FR 12594, Mar. 29, 1984, unless
otherwise noted.

Subpart 809.1—Responsible
Prospective Contractors

809.104–2 Special standards.
Standards applicable to subsistence

will be established based on preaward
surveys prescribed by 809.106–1.

809.106–1 Conditions for preaward
surveys.

(a) Preaward on-site evaluation will
be made for contracts covering the
products and services of bakeries,
dairies, ice cream plants and laundry
and dry cleaning activities. A com-
mittee under the direction of the con-
tracting officer and composed of rep-
resentatives of the medical service and/
or using service chiefs or designees ap-
pointed by the facility director will in-
spect and evaluate the plant, per-
sonnel, equipment and processes of the
prospective contractor. Prior to any in-
spection, the contracting officer will
inquire whether the plant has been re-
cently inspected and approved by an-
other Department of Veterans Affairs
facility or Federal agency. Approved
inspection reports of another Depart-
ment of Veterans Affairs facility will
be accepted by Department of Veterans
Affairs facilities and approved inspec-
tion reports of other Federal agencies
may be accepted as satisfactory evi-
dence that the facilities of the bidder
meet the requirements of the Invita-
tion for Bid, provided inspection was
made not more than 6 months prior to
the proposed contract period.

(b) Preaward on-site evaluation of
dairy plants will not be made by the
Department of Veterans Affairs when
acceptable bids are received from sup-
pliers of those dairy products des-
ignated as No. 1 in the Federal Speci-
fications. Suppliers must have re-
ceived, prior to opening of bids, a pas-
teurized milk rating of 90 percent or
more for the type of product being sup-
plied, on the basis of the U.S. Public
Health Service milk ordinance and
code. Such rating must be current (not
over 2 years old), and will have been de-
termined by certified State milk sani-

tation rating officer in the State of ori-
gin or by the Public Health Service and
will continue at 90 percent or more
during the period of the contract.
Firms not so rated may only offer
dairy products designated as No. 2 in
the Federal Specifications. Award to
such firms may be made only after
completion of a preaward on-site eval-
uation conducted in accordance with
paragraph (a) of this section.

(c) Prior to any open market pur-
chase of fresh bakery products (such as
pies, cakes, cookies), the plant where
these products are produced or pre-
pared will be inspected and evaluated
as provided in paragraph (a) of this sec-
tion. On-site evaluation will be made
at least annually and recorded on VA
Form 10–2079, Inspection Report of
Bakery.

[49 FR 12594, Mar. 29, 1984, as amended at 54
FR 30044, July 18, 1989; 54 FR 40063, Sept. 29,
1989]

Subpart 809.2—Qualified Products

809.206 Acquiring qualified products.

(a) Federal Qualified Products Lists
are lists of products qualified under the
applicable Federal or interim Federal
specification. Such lists may be used as
authorized by the appropriate adminis-
tration or staff office. Requests to re-
ceive copies of existing Federal Quali-
fied Products Lists will be submitted
to the Deputy Assistant Secretary for
Acquisition and Materiel Management
(91) for transmittal to General Services
Administration. Requests to establish
a Federal Qualified Products List for a
commodity will be submitted to the
Deputy Assistant Secretary for Acqui-
sition and Materiel Management (91),
supported by one or more of the fol-
lowing justifications:

(1) The time required for testing after
award would unduly delay delivery of
the supplies being purchased.

(2) The cost of repetitive testing
would be excessive.

(3) The tests would require expensive
or complicated testing apparatus not
commonly available.

(4) The interest of the Government
requires assurance, prior to award,
that the product is satisfactory for its
intended use.
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(5) The determination of accept-
ability would require performance data
to supplement technical requirements
in the specification.

(b) VA Qualified Products Lists are
lists of products qualified by VA under
VA specifications or purchase descrip-
tions. Such lists may be established as
authorized by the appropriate adminis-
tration or staff office.

(1) VA Qualified Products Lists will
be supported by one or more of the jus-
tifications in 809.206(a) or the fol-
lowing:

(i) Where tests result in substantial
or repetitive rejections, or

(ii) Where professional requirements
of performance, balance, design, or
construction cannot economically be
developed into clear specifications, and
professional judgment is required in
determining the acceptability of items
meeting VA requirements.

(2) In the event that the requirement
for VA Qualified Products List is estab-
lished for any given product, known
suppliers of the type of item required
will be notified and given an oppor-
tunity to submit samples for inspec-
tion, and test based upon guarantee
that they will deliver the item to be in-
spected, provided the item is accept-
able. A qualified products list shall not
be used as a means of restricting com-
petition to favored suppliers. All sup-
pliers so desiring shall be given an op-
portunity to have their products tested
for acceptability.

(3) Costs involved in the inspection
and test will be borne by VA. The sup-
plier will be required to bear the cost
of the sample and its transportation to
the inspecting point. After inspection,
the sample shall be returned to the
supplier ‘‘as is’’ unless it is destroyed
by inspection or disposed of or retained
by VA as authorized by the supplier.

(4) Items which have been accepted
for the qualified products list will be
subject to constant review for compli-
ance with the applicable specification.
Where there is a variance between the
specification and item, the supplier
shall be requested to furnish an item
that conforms to the specification.
Failure or inability on the part of the
supplier to provide an item that con-
forms to the specification will be suffi-
cient cause to consider the item unac-

ceptable in response to subsequent in-
vitations.

(5) The acceptance of an item for the
qualified products list does not guar-
antee acceptance in any future pur-
chase, nor does it constitute a waiver
of the requirements of the specifica-
tions as to acceptance, inspection, test-
ing or other provisions of any future
contract involving such item.

(6) Bid invitations covering products
which have been included in a qualified
products list will include the clause set
forth in FAR 52.209–1 or 52.209–2 as ap-
plicable.

[49 FR 12594, Mar. 29, 1984, as amended at 54
FR 30044, July 18, 1989; 54 FR 40063, Sept. 29,
1989]

809.270 Qualified products for conven-
ience/labor saving foods.

(a) Each VA medical district’s Die-
tetic Service representative is dele-
gated authority to establish a common
Qualified Products List for conven-
ience/labor-saving foods for the use of
medical centers within his/her respec-
tive district. The medical district Die-
tetic Service representative will notify
the Director, Dietetic Service, VA Cen-
tral Office, of the establishment of
each Qualified Products List and
amendments to each established list.

(b) Each medical center is authorized
to use its district Qualified Products
List. Each medical center may test
food of its own choice, but will submit
test results to the district Dietetic
Service representative. The Dietetic
Service representative will coordinate
and consolidate the test results and
recommendations of individual medical
centers with other medical centers
within the district in order to avoid
unnecessary duplication.

(c) The approved medical district
Qualified Products List will be fur-
nished each Supply office within the
district. The Supply Services will have
access to complete and accurate
records of established Qualified Prod-
ucts Lists and all test results. These
records will be made available to the
Office of Acquisition and Materiel
Management, VA Central Office, upon
request.

[49 FR 12594, Mar. 29, 1984, as amended at 54
FR 30044, July 18, 1989]
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Subpart 809.4—Debarment,
Suspension, and Ineligibility

809.400 Scope of subpart.
This subpart prescribes procedures

for debarring or suspending contractors
and the inclusion of those contractors
on the consolidated list of debarred,
suspended or ineligible bidders.

809.403 Definitions.
Fact-finding as used in this subpart

shall mean a gathering of facts which
is accomplished through informal
meetings with the contractor, submis-
sions of information, either verbally or
in writing, by the contractor, and any
other method deemed appropriate by
the debarring official.

[49 FR 12594, Mar. 29, 1984, as amended at 50
FR 791, Jan. 7, 1985]

809.404 Consolidated list of debarred,
suspended, and ineligible contrac-
tors.

(a) The Office of Acquisition and Ma-
teriel Management (93) shall be respon-
sible for the action described in FAR
9.404(c) (1), (2), (4) and (6).

(b) The Office of Acquisition and Ma-
teriel Management (91) shall be respon-
sible for the actions described by FAR
9.404(c) (3) and (5).

[49 FR 12594, Mar. 29, 1984, as amended at 54
FR 30044, July 18, 1989]

809.405 Effect of listing.
The Deputy Assistant Secretary for

Acquisition and Materiel Management
shall make the determinations re-
quired by FAR 9.405(a) and 9.405–2 to so-
licit from, award contracts to, or con-
sent to subcontracts with contractors
whose names are included on the con-
solidated list of debarred, suspended or
ineligible contractors.

[49 FR 12594, Mar. 29, 1984, as amended at 54
FR 30044, July 18, 1989]

809.406 Debarment.

809.406–1 General.
(a) The Deputy Assistant Secretary

for Acquisition and Materiel Manage-
ment is the debarring official for the
Department of Veterans Affairs.

(b) Any Department of Veterans Af-
fairs employee may submit a rec-

ommendation to the Deputy Assistant
Secretary for Acquisition and Materiel
Management that a firm or individual
be debarred by the Department of Vet-
erans Affairs.

(c) Such recommendations must be
supported by documentary evidence of
a cause listed in FAR 9.406–2.

809.406–3 Procedures.
(a) The Deputy Assistant Secretary

for Acquisition and Materiel Manage-
ment shall, upon a receipt of a rec-
ommendation for debarment, appoint a
designee to conduct an investigation,
initiate debarment and present the
facts to the debarring official for con-
sideration and action.

(b) The appointed designee shall issue
the proposed debarment notice as re-
quired by FAR 9.406–3(c).

(1) If no reply is received from the
firm or individual to the notice of pro-
posed debarment, the case will be re-
ferred to the debarring official for deci-
sion on the basis of information avail-
able.

(2) When a reply is received, the in-
formation provided will be considered
by the appointed designee prior to
making a recommendation to the de-
barring official. If the contractor’s sub-
mission in opposition to the debarment
raises a genuine dispute over facts ma-
terial to the proposed debarment, the
designee appointed by the Deputy As-
sistant Secretary for Acquisition and
Materiel Management will conduct a
fact-finding as prescribed by FAR 9.406–
3(b)(2).

(3) Upon completion of the fact-find-
ing with respect to disputed facts, a
written findings of facts will be pro-
vided to the debarring official.

(4) The debarring official shall make
a decision on the basis of all informa-
tion available including findings of
facts, and/or arguments submitted by
the contractor.

[49 FR 12594, Mar. 29, 1984, as amended at 50
FR 791, Jan. 7, 1985]

809.406–4 Period of debarment.
The period of debarment will be

based upon the circumstances involved
but will not, except in unusual cir-
cumstances, exceed a period of 3 years.
The Deputy Assistant Secretary for
Acquisition and Materiel Management
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may for those firms or individuals
debarred by the Department of Vet-
erans Affairs decide to remove the de-
barment, reduce the period of debar-
ment, or amend the scope of the debar-
ment, if indicated, after review of doc-
umentary evidence submitted by or in
behalf of the contractor setting forth
the appropriate grounds for granting of
such relief. Such grounds may be, but
are not limited to, newly discovered
material evidence, reversal of a convic-
tion, bona fide change of ownership or
management or the elimination of the
cause for which debarment was im-
posed.

809.407 Suspension.

809.407–1 General.
The Deputy Assistant Secretary for

Acquisition and Materiel Management
is the suspending official for the De-
partment of Veterans Affairs.

809.407–3 Procedures.
(a) Suspension may be recommended

by any Department of Veterans Affairs
employee. These recommendations will
be submitted to the Deputy Assistant
Secretary for Acquisition and Materiel
Management and must be supported by
documentary evidence of a cause listed
in FAR 9.407–2.

(b) The Deputy Assistant Secretary
for Acquisition and Materiel Manage-
ment shall designate an official to ini-
tiate suspension, conduct an investiga-
tion and present the facts to the sus-
pending official for consideration and
appropriate action.

(c) The designee shall issue the pro-
posed suspension notice as required by
FAR 9.407–3(c).

(1) If no reply is received from the
contractor to the notice of proposed
suspension, the case will be referred to
the suspending official for decision on
the basis of information available.

(2) When a reply is received, the in-
formation provided will be considered
by the official conducting the suspen-
sion proceedings prior to referring the
case with recommendations to the sus-
pending official. If the contractor’s
submission in opposition to the suspen-
sion raises a genuine dispute over facts
material to the proposed suspension,
the designee of the Deputy Assistant

Secretary for Acquisition and Materiel
Management will conduct a fact-find-
ing as prescribed by FAR 9.407–3(b)(2).

(3) Upon completion of the informal
hearing with respect to the disputed
facts, a written findings of facts will be
prepared and presented to the sus-
pending official.

(4) The suspending official shall
make a decision on the basis of all in-
formation available including findings
of facts, and/or arguments submitted
by the contractor.

Subpart 809.5—Organizational
Conflicts of Interest

809.504 Contracting officer’s respon-
sibilities.

(a) Contracting officers will be re-
sponsible for determining the existence
of actual and/or potential organiza-
tional conflicts of interest which would
result from the award of the contract.
The contracting officer will be guided
by information submitted by offerors
and by his/her own judgment. The con-
tracting officer may obtain the advice
of legal counsel and the assistance of
technical specialists in evaluating po-
tential organizational conflicts.

(b) If it is determined that organiza-
tional conflicts of interest will be cre-
ated by the award of the contract, the
contracting officer may find an offeror
nonresponsible.

(c) Notwithstanding the existence of
organizational conflicts of interest, it
may be determined that the award of
the contract would be in the best inter-
est of the Government. In that case,
the contracting officer may set terms
and conditions which will reduce the
organizational conflicts of interest to
the greatest extent possible, with the
approval of the head of the contracting
activity.

(d) The contracting officer will, in
addition to any certifications required
by this subpart, require in all solicita-
tions for consulting services that the
offeror submit as part of an offer a
statement which discloses all relevant
facts relating to existing or potential
organizational conflicts of interest sur-
rounding the contract and/or the pro-
posed use of subcontractors during the
contract.
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809.505 General rules.

The determination that organiza-
tional conflicts of interest exist can
only be made when facts surrounding
individual contracting situations are
known. Therefore, it is up to the con-
tracting officer to exercise common
sense, good judgment and sound discre-
tion in making such a determination
and to take steps to mitigate to the
greatest extent possible organizational
conflicts of interest. The contracting
officer will be guided by at least two
underlying principles. These are that
organizational conflicts of interest
may result from (a) conflicting roles
and interests of the contractor, in
which case he/she would be unable to
give unbiased and objective advice or
may otherwise produce a biased work
product; or (b) unfair competitive ad-
vantage which exceeds a normal flow of
benefits from the award of the con-
tract.

809.508–2 Contract clause.

The representation in 852.209–70, Or-
ganizational Conflicts of Interest, will
be made a part of all solicitations for
consulting services.

[49 FR 12594, Mar. 29, 1984, as amended at 50
FR 791, Jan. 7, 1985]

Subpart 809.7—Defense Produc-
tion Pools and Research and
Development Pools

809.702 Contracting with pools.

Department of Veterans Affairs con-
tracting officers will be advised of, con-
sider bids from, and make awards to,
Small Business and Defense Production
Pools. The Chief Medical Director, or
designee, will notify the appropriate
administrations and staff offices when
such pools are approved.

[49 FR 12594, Mar. 29, 1984, as amended at 54
FR 40063, Sept. 29, 1989]

PART 811—DESCRIBING AGENCY
NEEDS

Sec.
811.001 Definitions.

Subpart 811.1—Selecting and Developing
Requirements Documents

811.104 Items particular to one manufac-
turer.

811.104–70 Purchase descriptions.
811.104–71 Bid evaluation and award.
811.104–72 Procedure for negotiated procure-

ments.

Subpart 811.2—Using and Maintaining
Requirements Documents

811.202 Maintenance of standardization doc-
uments.

811.204 Solicitation provisions and contract
clauses.

Subpart 811.4—Delivery or Performance
Schedules

811.404 Contract clauses.

Subpart 811.5—Liquidated Damages

811.502 Policy.
811.504 Contract clauses.

Subpart 811.6—Priorities and Allocations

811.602 General.

AUTHORITY: 38 U.S.C. 501 and 40 U.S.C.
486(c).

SOURCE: 63 FR 17335, Apr. 9, 1998, unless
otherwise noted.

811.001 Definitions.

(a) Brand name product means a com-
mercial product described by brand
name and make or model number or
other appropriate nomenclature by
which such product is offered for sale
to the public by the particular manu-
facturer, producer or distributor.

(b) Salient characteristics are those
particular characteristics that specifi-
cally describe the essential physical
and functional features of the material
or service required. They are those es-
sential physical or functional features
which are identified in the specifica-
tions as a mandatory requirement
which a proposed ‘‘equal’’ product or
material must possess in order for the
bid to be considered responsive. Bidders
must furnish all descriptive literature
and bid samples required by the solici-
tation to establish such ‘‘equality’’.
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